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I. INTRODUCTION
Aboriginal over-incarceration at the correctional and parole phases of the justice system remains a persistent problem in Canada. Even systematically deflated government figures indicate that Aboriginal inmates make up at least 10% of the federal penitentiary population, with Aboriginal women making up 13% of the female prison population; yet, Aboriginal people constitute only 2% of Canada's overall population. 1 Aboriginal over-representation within the federal prison population has grown from 11% in 1991/92 to 17% in 1998/99, and the increase has occurred primarily in the Prairie Provinces. 2 Estimates as of 2006 show that the incarceration rates for Aboriginal people are 1,024 per 100,000 adults in comparison to 117 per 100,000 adults for non-Aboriginal people.
3 Aboriginal peoples also continue to be denied parole in disproportionate numbers relative to non-Aboriginal peoples. 4 They are also over-classified for higher security classifications which can result in being denied needed rehabilitative programming and parole. Howard Sapers completed an independent investigation of Canada's correctional system, concluding that there is systemic discrimination against Aboriginal inmates during both parole and security classification hearings. 5 This paper will argue that Aboriginal spiritual healing can facilitate the effective rehabilitation of Aboriginal inmates, and help address the problem of Aboriginal over-incarceration. Aboriginal spiritual healing and culturally appropriate programming, when implemented, have proven effective in reforming Aboriginal offenders, improving prison conditions, and preventing recidivism Victims of PTSD can become more given to criminal behaviour. 17 Paraphrasing the conclusions of psychologist Judith Lewis Herman, Waldman compares the PTSD suffered by Aboriginal peoples with the trauma faced by abused children.
Abused children are survivors. But to survive they must go to extraordinary lengths, such as physically hiding and running away, internalizing the abuse and blaming themselves for being bad, or even cooperating in the abuse to avoid even more severe punishment. Anger, resentment, and hate are engendered.
18
Waldram interviewed Aboriginal federal inmates in the Saskatchewan Penitentiary, the Regional Psychiatric Centre in Saskatoon, and the Stoney Mountain Penitentiary and Rockwood Institution, both in Winnipeg. 19 Their interviews revealed various traumatic influences upon their lives that can be traced back to the social conditions they endured. Some participants described racial persecution that often threatened the physical integrity of the inmates, as well as their feeling of safety. 20 Inmates often experienced a loss of connection to their cultures, which can be traced back to the assimilation policies that criminalized 13 Ibid.
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Ibid.
15
James Waldram, The Way of the Pipe (Peterborough, Ontario: Broadview Press, 1997) at 44. 16 Ibid. Waldram, supra note 15 at 45; Waldram is drawing upon Judith Lewis Herman, Trauma and Recovery (New York: Basic Books, 1992) at 113. 19 Ibid at x-xi. 20 Ibid at 56-61.
Aboriginal cultural practices such as the potlatch and compelled attendance in the residential schools, leading to low self-esteem as Aboriginal persons.
21 Some inmates experienced physical and emotional abuse in residential schools or in foster homes, while others experienced such abuse by their own parents or relatives, who had been previously scarred in similar ways. 22 Inmates commonly spoke of extreme poverty, deprivations of the necessities of life and being forced to somehow survive day to day. To escape the harsh realities of their lives, many of the inmates, turned to substance abuse which lowered their self-esteem even further. 23 Waldram connects these traumas with Aboriginal crime and rehabilitation. Those who commit crimes come from a dysfunctional space. They lived lives defined by an almost complete breakdown in inter-personal relationships and deteriorating self-esteem. As Waldman notes, Emotionally, the scars are evident. Some men have talked of hate and bitterness. Others expressed profound sadness. They spoke of an inability as adults to love their own families and to trust people. And they demonstrated profound difficulty establishing positive identities for themselves. 24 He adds: "Trauma operates not only at the individual level but also "at community, societal, and cultural levels." 25 To be effective, rehabilitation programs must recognize that the trauma experienced by Aboriginal peoples is the product of individual, community, societal and cultural circumstance. Rehabilitation programmes which ignore the multi-dimensional causes of trauma and that focus only on the individual, for example, will likely fail. Waldram thus suggests that Aboriginal Elders adopt the role of both therapeutic healers and spiritual guides for Aboriginal inmates.
26
Because an Elder is also Aboriginal, he or she possesses considerable cultural and spiritual authority, and has often had similar life experiences to those of the inmate, the inmate may be more receptive to his or her teachings. Once an initial rapport is established, the Elder employs various methods of healing. The Elder can place the inmate's pain within the broader contexts of colonialism, racism, social conditions, as well as particular events that have impacted on the inmate's life. This process extends understanding and sympathy to the inmate, and lets the inmate know that he or she remains valued as a person.
The Elder can also instruct the inmate on his or her place in the world, his or her relationships to other people, to the Creator, to ancestral spirits, to the natural world, with the idea of gently discouraging future actions that harm others. The Elder can instruct the inmate on cultural and spiritual values, thereby gently persuading the inmate to reform and become healthier. This also builds an inmate's self-esteem in him or herself as an Aboriginal person. The Elder
21
Ibid at 61-67.
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Ibid at 48-56. 23 Ibid at 67-68. 24 Ibid at 68. 25 Ibid at 68. 26 Ibid at 99-109.
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Sweating it Out 33 maintains a bond of compassion and empathy with the inmate, to assure the inmate that the elder has the inmate's best interests in mind. 27 Finally, the Elder can engage inmates with the healing process through cultural ceremonies such as talking circles, pipe ceremonies, and sweat lodges.
28
The federal government has legislative allowances for these ideas and programs. The next section of this paper describes corrections programmes that already include Aboriginal spiritual and community elements. It explains that these elements are successful but insufficient.
III. ABORIGINAL PEOPLES IN CORRECTIONS AND PAROLE
Federal penitentiaries are for offenders sentenced to a term of imprisonment exceeding two years while Provincial jails are for those serving two years or less.
29
In both types of institutions, correctional programs are often available that emphasize rehabilitation and gradual re-integration of offenders into the community after release. The types of services available to inmates include educational upgrading classes, anger management counseling, substance abuse treatment, and life skills training. 30 The programs are also both less available and less accessed within provincial institutions given the much shorter incarceration terms being served within them.
31 This paper will focus on the federal prison system as an opportunity to address Aboriginal over-incarceration, since it provides a real opportunity to engage in long-term programming to address Aboriginal criminality as opposed to the routinely transitory nature of provincial jail terms. Canada, 2006) . 34 Ibid at 4. approaches is that the CSC identifies the loss of cultural identity as the underlying cause of Aboriginal criminality.
35
Another objective of correctional programming is to prepare inmates for parole. 36 Canadian correctional legislation contains directives to consider the circumstances of Aboriginal offenders and alternatives that can lessen terms of incarceration. Section 102 of the CCRA sets out the criteria for granting parole:
The Board or a provincial parole board may grant parole to an offender if, in its opinion, a. the offender will not, by reoffending, present an undue risk to society before the expiration according to law of the sentence the offender is serving; and b. the release of the offender will contribute to the protection of society by facilitating the reintegration of the offender into society as a law-abiding citizen.
37
The Parole Board's Policy Manual provides an additional gloss to this provision by mandating consideration of certain factors as follows:
Any systemic or background factors that may have contributed to the offender's involvement in the Criminal Justice System, such as, the effects of substance abuse in the community, racism, family or community breakdown, unemployment, income, and a lack of education and employment opportunities, dislocation from his/her community, community fragmentation, dysfunctional adoption and foster care, and residential school experience.
38
Sections 84 and 84.1 allow Aboriginal convicts to apply for parole and release, typically under supervised conditions, into an Aboriginal community with a view towards re-integration with that community. Notice to the Aboriginal community is required, which provides the Aboriginal community an opportunity to propose a plan of supervision and re-integration.
39
The parole hearing process also allows the presence of Aboriginal Elders to provide background information that will assist the Board in reaching appropriate decisions. The Policy Manual describes Elders as a source of advice and support. The Manual reads:
The role of the Elder/Advisor is to provide Board members with information about the specific cultures and traditions of the Aboriginal population the offender is affiliated with, and/or Aboriginal cultures, experiences, and traditions in general.
The Elder/Advisor may be an active participant in the hearing and may ask about the offender's understanding of Aboriginal traditions and spirituality, progress towards healing and rehabilitation, and readiness of the community to receive the offender if return to the community is part of the release plan. The Elder/Advisor may speak with the offender in an Aboriginal language to gain a better understanding of the offender, and to assist the Board members with gaining further information helpful to achieving a quality decision. The Elder/Advisor will summarise such an exchange for the Board members and others at the hearing before the decision is made.
The Elder/Advisor may also offer wisdom and guidance to the offender and may advise the Board members during the deliberation stage of the hearing to provide insights and comments with respect to cultural and spiritual concerns.
40
A similar accommodation allows parole hearings to be heard in Aboriginal communities; also known as "releasing circles," they allow Aboriginal communities to have input into the determinations.
41
When the National Parole Board grants parole, the delivery of correctional programming often continues thereafter. The early stages of parole are often spent in a residential correctional facility, a halfway house. A halfway house, while not a prison, requires the offender to reside there and not be absent save under specific exceptions (e.g. supervised absences or employment). 42 It is a transitory phase in an offender's parole that is neither full incarceration, nor full freedom in the community but assists in the offender's gradual re-integration into the community. 43 Many of the services available in federal penitentiaries are often available in halfway houses as well. 44 A number of halfway houses are designed specifically to provide culturally sensitive services for the re-integration of Aboriginal offenders. These include but are not limited to the Forensic Behavioural Management Clinic for sex offenders in Winnipeg, the Stan Daniels Centre in Edmonton, Waseskun House in Montreal, the AIMS House in Vancouver, 45 and the Elbow Lake Institution run by the Chehalis First Nation in 40 Ibid at 9.2.1 -1.
National Parole Board, "Fact Sheet: Hearings for Aboriginal Offenders", online: National Parole Board < http://www.pbc-clcc.gc.ca/infocntr/factsh/hearing-eng.shtml>.
42
John Howard Society of Alberta, Halfway House (Edmonton: John Howard Society of Alberta, 2001) at 1-2. 43 Ibid at 2-4.
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Ibid at 1-2. 45 LaPrairie, supra note 35 at 80-83.
British Columbia. 46 In 2003, the Beardy's and Okemasis First Nation in Saskatchewan began operation of a 40 bed minimum security institution called the Willow Cree Healing Lodge. In addition to core programs that address educational and living skill needs, the facility also provides healing circles and programs designed to raise cultural and spiritual awareness. 47 It is easy to idealize Aboriginal spiritual healing as an alternative route to rehabilitation and parole but whether it works in practice is an important consideration.
IV. DOES ABORIGINAL SPIRITUAL HEALING WORK IN CORRECTIONS PROGRAMMING?
When culturally appropriate programming is effectively implemented and provided to Aboriginal inmates, the evidence often bears out that it produces positive results. Studies based on interviews with Aboriginal inmates have confirmed that participation in Aboriginal spirituality can contribute to the healing of the inmates, to increasing self-esteem, and making positive changes in lifestyle that assist release and re-integration.
48
Sometimes success can also be found in improvements in the prison environment itself. For example, the Ma Mawi program, based in the Stoney Mountain Institution in Manitoba, is a program designed for Aboriginal inmates who have been convicted for domestic violence offences. 49 It approaches the problem through a combination of healing and spiritual ceremonies, and educational components that are designed to help inmates understand and control their violence, develop healthier relationships, and develop parenting skills.
50
Many of the Aboriginal inmates who were interviewed indicated that the program offered a positive experience since it provided their first exposure to their traditional cultures, and helped them understand and control their violence.
51
Correctional staff also noted positive changes, including reduced aggression in the inmates, and improved relationships between staff and inmates.
52
Aside from qualitative research, a consultation study by Raymond Sioui and Jacques Thibault provides statistical proof that approaches to rehabilitation based on Aboriginal cultures and spirituality are effective. 53 The recidivism rate for Aboriginal offenders who had participated in cultural activities was 3.6% in 58 Sometimes success can be gauged by a greater willingness to undergo and complete programs when they are culturally appropriate in comparison to standard programming. One consultation study found that Aboriginal sexual offenders completed treatment programs less often than those of non-Aboriginal offenders prior to the introduction of culturally sensitive programming. 59 The differences in completion rates disappeared after culturally sensitive treatment programs were available.
60
Despite these legislative and programming accommodations, considerable problems remain with Aboriginal inmates being denied access to meaningful programming and opportunities for parole. In 1996/1997, it was found that Aboriginal offenders were granted parole at a rate of 34% compared to 41% for non-Aboriginal offenders. 61 In 1998 it was found that Aboriginal inmates waived their right to a parole hearing at a rate of 49% in comparison to 30% for nonAboriginal offenders. 62 It is apparent that despite some accommodations of Aboriginal approaches to rehabilitation, and documented instances of success, not much headway has been made in addressing the problem of Aboriginal over-incarceration, at least within the federal system. The remainder of this article will explore lingering obstacles as well as potential avenues to overcome them.
V. RE-ALLOCATION OF RESOURCES
Although the federal government has enacted correctional legislation designed to accommodate the needs of Aboriginal inmates, and has implemented some culturally appropriate programs for Aboriginal offenders, the resource allocations do not reflect a serious effort to address the problem of Aboriginal overincarceration. Carol LaPrairie notes that the availability of culturally sensitive rehabilitative programs to Aboriginal inmates varies greatly from institution to institution, with the result that many Aboriginal inmates do not have access to such programming at all. 66 Sioui and Thibault note that despite statistical successes, participation in culturally sensitive programs was very low. The number of participants in certain types of programs ranges from 140 to 195 out of the 4,819 Aboriginal offenders who had been released between January 1996 and June 2000. 67 that for the delivery of core rehabilitative programming (e.g. substance abuse counseling, life skills training, educations programming, etc.). He then indicates that in light of this fact, it was hardly surprising that many Aboriginal inmates had no access to culturally specific programs that could help them progress towards release.
69 Sapers' evidence shows that the low amount invested into rehabilitative programming, both for Aboriginal and non-Aboriginal inmates alike, results in culturally specific programs being available only at a limited number of federal institutions and only to a minority of Aboriginal inmates in the system. Section 81 of the CCRA allows the Minister of Public Safety to enter into an agreement with an Aboriginal community so that the Aboriginal community can provide correctional services to Aboriginal offenders. This is the legislative basis for Aboriginal-specific halfway houses. 70 Another problem is that there are not enough Aborignial-specific halfway houses to meet the need. The Correctional Service of Canada notes that there are currently 24 such halfway houses across the country. 71 For example, there is only one halfway house with culturally specific programming for Aboriginal inmates in Saskatoon, an urban centre with a significant Aboriginal population. 72 Crutcher and Trevethan also note that the Aboriginal-specific halfway houses that are in operation are plagued by a number of problems, including lack of funding, lack of resources, lack of adequately trained staff, high staff turnover, and weaker rehabilitative programming offered to residents because of the lack of funding.
73
Even after full parole is granted to an Aboriginal inmate, there may be concerns about the lack of available services that can assist Aboriginal parolees with effective re-integration. A study by Jason Brown found that Aboriginal parolees often faced a lack of adequate housing, or racist discrimination from prospective landlords. 74 Vulnerability to residential instability increases a parolee's risk of re-offending. 75 The study stressed the need for increased community supports so that Aboriginal parolees can find adequate housing and can stay out of trouble. programming available to Aboriginal inmates, within federal institutions, within halfway houses, and for community resources post-release, if for no other reason than one of long term expediency. Keeping Aboriginal inmates warehoused in the federal prison system is far more expensive in the long term than funding effective rehabilitation programmes. In 2006, the federal government incurred annual costs of $110,223 for each male inmate and $150,867 for each female inmate confined in a maximum security institution. 77 The annual cost per inmate in a medium and minimum security institution is $70,000. 78 By contrast, research has frequently asserted that halfway houses, coupled with meaningful programming and treatment, are more cost effective relative to continued incarceration. These costs become even lower once full parole is attained. 79 In 2001, it cost $30,000 to maintain an offender in a halfway house compared to $60,000 for a male offender in a federal penitentiary and $114,000 for a female offender in a federal penitentiary. 80 In the 2001/2002 fiscal year, 71% of expenditures by the Correctional Service of Canada were on custodial services, while 13% were on community supervision services. 81 Inmates serving time in federal institutions or provincial jails accounted for only 15% of the convicts covered by the budget.
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VI. COSTS OF INCARCERATION VERSUS INVESTING MORE INTO PROGRAMMING
82
The Prison Justice Day Committee indicates that those percentages were almost unchanged during the 2004/2005 fiscal year, with the Correctional Service using 71% of its budget to keep 31,500 inmates in custody while 14% was spent supervising 120,500 persons in the community. 83 The numbers indicate the high cost of incarceration compared to community supervision and support mean that more resources should be poured into culturally appropriate programming to save more in the long run by preparing Aboriginal inmates sooner and faster for halfway house residency and ultimately offloading once full parole and reintegration is achieved. "Spend now, save later" is the idea. But, resource allocation is not the only problem that contributes to the over-representation of Aboriginal peoples in custody. The security classification system also poses a problem.
VII. SECURITY CLASSIFICATION AND PAROLE
Studies repeatedly demonstrate that Aboriginal offenders are placed in stricter security classifications in disproportionate numbers compared to non-Aboriginal offenders. The Task Force of Federally Sentenced Women in 1990 found that Aboriginal women were much more likely to receive higher security classification than non-Aboriginal women. 84 The Native Women's Association of Canada estimated that as of 2003, Aboriginal women comprised at least 50% of incarcerated federal women classified as maximum security. 85 A study by Andrew Welsh and James Ogloff in 2000 found that Aboriginal inmates were classified as maximum security or medium security at rates of 27.7% and 34.7% respectively, in comparison to rates of 20.3% and 24.1% for non-Aboriginal offenders. 86 The security classification system can prejudice an inmate's ability to pursue reintegration through correctional programming and parole. The Canadian Human Rights Commission describes the consequences of irrational maximum security classification on female inmates. The Commission notes, Among the hardships imposed by this are the fact that maximum security inmates, unlike their minimum and medium security counterparts, are not eligible to participate in work-release programs, community release programs or other supportive programming designed to enhance their chances of reintegration. In fact, half of all maximum security women are now being released directly from maximum security incarceration into the community after serving two-thirds of their sentence, without the benefit of preparatory programming.
87
Those who are arguably most in need of preparatory programming are systematically denied them.
As Tamara Walsh emphasizes, keeping long-term inmates in maximum security and then releasing them is detrimental because the inmates are released without having had adequate correctional programming, with a lack of resources and supports to facilitate rehabilitation. 88 Release under such circumstances is also potentially threatening to public safety.
89
Initial determination of security classification upon arrival in a federal penitentiary is made using the Custody Ratings Scale. Under this scale, a score of 133.5 or higher on the Security Risk component of the Custody Ratings Scale qualifies an inmate for maximum security. 90 It is here where prior history can operate as a static factor to the detriment of many Aboriginal inmates. Negative points for the initial sentence are 20 for a five to nine year sentence, 45 points for 10 to 24 years, and 65 points for 25 years or more.. Being younger is also detrimental, with penalties for age at time of offence ranging from three points for 34 years of age, to 30 points for being 24 years of age or younger. Twelve points are assigned for minor or moderate offences, while 36 points are assigned for serious or major offences. Penalties are also assessed for prior convictions, with three points for one prior conviction, six points for two to four prior convictions, nine points for five to nine prior convictions, 12 points for 10 to 14 prior convictions, and 15 points for 15 or more prior convictions.
91
After the initial determination, a CSC Commissioner's Directive requires that an offender's security classification be periodically re-determined with the assistance of a Security Reclassification Scale.
92 Reclassification is to be considered at least once a year, or when there is cause to believe that an offender should no longer be in minimum security, or every two years for offenders serving a life sentence for murder or a terrorist offence. 93 The factors that are considered in whether to move an offender from one security classification to another are as follows:
a. The seriousness of the offence committed by the offender; b. Any outstanding charges against the offender; c. The offender's performance and behaviour while under sentence; d. The offender's social, criminal and, where available, young offender history; e. Any physical or mental illness or disorder suffered by the offender; f. The offender's potential for violent behaviour; g. The offender's continued involvement in criminal activities.
94
Note that the seriousness of the offence for which the offender has been imprisoned, and past criminal history, including youth offences, remains relevant to determining security reclassification. Aboriginal inmates are placed at a disadvantage during security reclassification determinations because as studies have shown that in the aggregate they have worse criminal histories than nonAboriginal inmates. 95 One study shows that at least 80% of Aboriginal federal inmates had previously served terms in provincial jails compared to approximately 70% for non-Aboriginal inmates.
96 Inuit and First Nations federal inmates were more likely to have served a previous adult community supervision sentence, at 91 Ibid at 19-21. rates of 87% and 79% respectively, in comparison to 72% for non-Aboriginal inmates.
97 First Nations and Metis also have greater involvement with the youth justice system. First Nations offenders served terms in closed custody at a rate of 40%, terms in open custody at a rate of 39.5%, and underwent community youth supervision at a rate of 53%. 98 For Metis offenders, the rates were 45.9%, 42.3%, and 57.3%. 99 For Non-Aboriginal offenders, the rates were 27.5%, 24.9%, and 34%. 100 First Nations inmates are more likely to be convicted for homicide offences, at a rate of 28%, in comparison to 24% for non-Aboriginal inmates.
101
Inuit (39%), First Nations (39%), and Metis (33%) federal inmates were more likely to have committed a major assault crime than non-Aboriginal inmates (26%). 102 Inuit offenders are far more likely to be convicted of sexual assault, at a rate of 62%, than Metis inmates at 16%, First Nation inmates at 22%, and nonAboriginal inmates at 17%.
103
The crime statistics have repercussions for initial security classification where Aboriginal inmates were recommended for maximum-security placement at a rate of 21%, in comparison to non-Aboriginal inmates at 15%. 104 The Commissioner's Directive on Security Classification does stress that CSC staff are to make a genuine effort to consider factors relevant to Aboriginal offenders, such as history of family dislocation, lack of employment opportunities, lack of education, history of substance abuse, history of system or direct discrimination, and history of participation in Aboriginal ceremonies and cultural activities. 105 It is a fair question to ask whether this part of the Directive results or will result in any tangible benefits for Aboriginal inmates while static factors involving prior history remain a substantial component of security classification determinations. Aboriginal offenders continue to be placed more often in higher security classifications, and it is hard to ignore that the seriousness of the offence for which the inmate has been incarcerated, and previous criminal history, youth history included, will represent enduring penalties for Aboriginal offenders, even during reclassification determinations. The security classification scheme therefore, as applied to Aboriginal inmates, may represent a form of systemic discrimination.
Significantly, a study by Cheryl Webster and Anthony Doob found that criminal history has no predictive value whatsoever when it comes to the involvement of Aboriginal women with institutional incidences. 106 Aboriginal women in maximum security institutions were involved in institutional incidents at a percentage (28.6%) comparable to female inmates in medium and minimum 97 Ibid at 16. security institutions (26.8%). 107 The study also found that correlation between the Security Risk Score (based on previous criminal history) and involvements in institutional incidences were practically of zero strength, 0.01 for violent incidences and 0.05 for non-violent incidences.
108 Aboriginal women are thus more routinely placed into tighter security settings despite the fact that their criminal history has no predictive value for whether they are genuinely a risk to other inmates or staff.
109
The security classification system has been criticized for not giving adequate attention to the social context that brings many Aboriginal people into the prison system. Jena McGill for example notes that Aboriginal women are far more likely to be subject to poverty, discrimination, and violent victimization.
110 She then adds:
The "one-size-fits-all" classification system employed by the CSC denies the complexity of Aboriginal women's lives by attempting to dissect them into discrete categories for the purposes of "needs classification", and problematically rejects any kind of contextual consideration of the impact that the systemic marginalization experienced by Aboriginal women in Canadian society is likely to have on their social histories.
111
Patricia Monture-Angus adds with reference to both Aboriginal men and women offenders:
These risk scales are all individualized instruments. This must be seen as a significant and central problem for applying these instruments to Aboriginal people (male or female). This individualizing of risk absolutely fails to take into account the impact of colonial oppression on the lives of Aboriginal men and women. Equally, colonial oppression has not only had a devastating impact on individuals but concurrently on our communities and nations. This impact cannot be artificially pulled apart because the impact on the individual and the impact on the community are interconnected.
112
There are however alternative approaches to institutional security that aspire to remedy the system discrimination latent in standard risk predictor instruments. history, and would instead place primary emphasis on the offenders' correctional needs and his or her progress with good behaviour while incarcerated.
There is reason to believe that an alternative scale may indeed be workable. The Security Reclassification Scale for Women [SRSW] was developed as a gender-specific method of security classification for female offenders 113 with nine items considered:
1. Correctional plan; program motivation. 2. Maintains regular positive family contact. 3. Number of convictions for serious disciplinary offences during the review period. 4. Number of recorded incidents during the review period. 5. History of escape or unlawfully at large from work release, temporary absence or community supervision. 6. Pay level during the review period. 7. Number of times the offender was placed in involuntary segregation for being a danger to others or the institution during the review period. 8. Total number of escorted temporary absences [ETAs] during the review period. 9. Custody Rating Scale incident history.
114
Note the de-emphasis on static factors involving the offence, or previous criminal history, and a greater emphasis on progress with behaviour during the review period. Early field tests involving 580 files have found that the scale is reliably predictive of actual security risk.
115 Statistically significant correlations were found between SRSW scores and involvements in major and minor institutional incidences, at r.=33 and r.=32 respectively. 116 In an Area Under the Curve [AUC] statistical calculation, a score of 1.0 means perfect predictive power, while a score of 0.50 or less means no predictive power. The SRSW had an AUC score of 0.73.
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Given that there is evidence that Aboriginal spiritual healing can improve offender behaviour, and improve prison conditions generally, is there any legitimate reason why the Canadian correctional system should not develop an Aboriginal-specific classification scale? The scale can have little or no emphasis on static factors tied to previous criminal history. The scale instead would place emphasis on escape history, history of successful escorted temporary absences, and progress with culturally appropriate programming, progress with participation in cultural and spiritual activities, and behavioural progress while in prison. positive reform, and to improve prison conditions overall, this should then constitute the primary emphasis in an Aboriginal-specific classification scale.
Another approach to security classification lies in finding alternatives to address institutional misconduct that do not implicate security classifications. Neilsen notes that the Stan Daniels Centre contains strict rules that enforce curfew, cleanliness, conduct during supervised visits, and prohibit drug use, 118 but adds:
These more bureaucratic rules are counterbalanced by policies based in Aboriginal practices so that, for example, rule breaking and interresident conflict are dealt with by a "sharing circle," a form of case conferencing, rather than a disciplinary hearing. Instead of receiving a fine, being put in segregation, or being sent back to the correctional institution, they may have to make an apology in front of a general meeting of the residents or make restitution by cutting wood for a sweat or by creating a piece of artwork dealing with forgiveness.
119
The idea is that many instances of institutional misconduct can be addressed through informal measures. It would only be in the clearest instances, when an inmate continues to engage in misconduct despite any previous efforts at correction, that a security reclassification may be warranted. Another avenue of reform involves risk assessment for purposes of parole.
VIII. RISK ASSESSMENT AND PAROLE
When the National Parole Board makes a decision whether to grant an offender's application for parole, the Board must assess whether the application is meritorious such that public safety will not be endangered. 120 There is no doubt that the Board faces a difficult task. When a released offender goes on to re-offend, especially when it is a homicide offence, public fury naturally ensues. Examples include Eric Fish, who murdered two people in 2004 within six weeks after walking out of his half-way house, 121 and Daniel Jonathan Courchene, a known member of the Manitoba Warriors gang who was kept on parole despite several substance abuse related parole violations. Courchene went on to attempt the murders of a police officer and a homeowner during a home invasion while on parole. 122 Factors such as antisocial peers and substance abuse are considered dynamic factors, or factors that can change over time with sufficient treatment. 126 On the other hand, history of antisocial behaviour (i.e. criminal history) is a static factor, a stable factor that is not deemed to "change over time."
127 According to Moore's study, percentages of inmates who were assessed as a high-risk to re-offend were 85% for the Inuit, 73% for First Nations, 67% for the Metis, and 57% for nonAboriginal inmates.
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Some research has indeed concluded that criminal history is a reliable risk predictor for both Aboriginal and non-Aboriginal inmates.
129 These studies, however, ignore that colonial oppression and the enduring social conditions that it has left behind continue to play a critical role in Aboriginal over-incarceration. To the extent that oppressive social conditions do much to bring Aboriginal peoples into contact with the justice system, the emphasis on static factors tied with criminal history may represent a form of systemic discrimination.
Moreover, the finding that criminal history is linked to re-offending in Aboriginal peoples ignores that that there is strong statistical evidence that Aboriginal spiritual healing can produce remarkably positive results with respect to recidivism post-release, This provides strong indications that Aboriginal spiritual healing has the capacity to address risk factors and prevent recidivism and ultimately suggests that where Aboriginal inmates are concerned, static factors should be de-emphasized in favour of dynamic factors. Moreover, the John Howard Society has questioned the reliance on static factors in assessing recidivism and encouraged instead an emphasis on dynamic factors by corrections and parole officers.
Dynamic factors have been found to predict recidivism as well as, or better than, static factors and are also measured by several actuarial risk assessment tools. It is knowledge of dynamic factors that is necessary in order to assess changes in an offender's risk level. Through participation in rehabilitative programming, an offender may become less likely to recidivate, but corrections and parole workers would not be able to measure this change unless they assessed the offender's risk based on changeable factors.
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Accordingly, actuarial risk assessment of Aboriginal offenders should deemphasize static factors, and instead focus on participation in culturally appropriate programming and spiritual healing, along with attendant offender progress in addressing dynamic risk factors. Culturally appropriate programming and spiritual healing can mould Aboriginal inmates' behaviours such that they can prepare themselves for parole and re-integration. There is no doubt that prison gangs present real security concerns. One study found that to a statistically significant level, junior gang members were more likely to commit violent offences within the American prison system than inmates who were not affiliated with gangs. 135 The same study found, however, that inmates who had spent longer periods in prison were not significantly more likely to commit violent offences than unaffiliated inmates. 136 The study was uncertain as to whether this reflected the accumulated stress of gang activity on an inmate's life or whether this reflected moving up in the gang hierarchy and therefore reflected the capacity to give orders instead of having to carry them out. 137 Aboriginal gangs can present real safety problems for both inmates and correctional staff. Guards at the Edmonton Institution, a maximum security facility, reported that Aboriginal gang members frequently assaulted other inmates as part of the competition for the lucrative prison drug trade, and to keep the other inmates intimidated.
IX. ABORIGINAL GANGS AND PAROLE
Concerns
138 They also are not afraid to take violent "runs" at the prison guards.
139
It has been argued that by voluntarily joining up with a gang, an Aboriginal inmate has engaged in self-labeling as one given to criminal activity and therefore merits greater scrutiny for the sake of both institutional and public safety.
140
Aboriginal inmates however have frequently complained that they face discrimination when it comes to correctional officials denying them access to available programs. 141 Many Aboriginal inmates perceive a double jeopardy effect underlying this discrimination. Correctional staff penalize them once for being Aboriginal offenders, and again for being identified as members of an Aboriginal prison gang. (2006) keep Aboriginal inmates segregated from members of rival Aboriginal gangs.
143
One report describes the fallacies of such an approach:
The next stage in the process is the segregation of known gang members. Gang members are isolated in units of their own and kept separate from other rival gangs. There are several problems with this approach. First and foremost, it is an attempt at "accommodation" of the gang phenomena and does directly deal with the root causes of the problem. When we segregate gangs, we are essentially throwing our hands up in despair and saying that the only way that we can control the situation is by trying to "manage" them by monitoring their movement and activities and making sure they do not interact with other gangs. This approach puts an onerous strain on correctional officers who have to be vigilant in keeping track of which group members are where at what time. Secondly, this approach leads to increased tensions in institutions as gang members, encouraged in their agitation and animosity through segregation, search for opportunities to threaten and intimidate rival gang members (through glass windows, doors, open access areas).
144
Approaches to gang activity may not however always require an iron fisted approach. It is possible for more conciliatory or rehabilitative approaches to make progress and discourage gang affiliation. One Canadian study found that rehabilitative programs that emphasize cognitive-behavioural therapy reduced recidivism for major institutional offences among treated gang members by 20% in comparison to untreated gang members after a two year follow-up. 145 The study also concluded that the one-time $100,000 cost for treating a gang member made such an approach more cost effective relative to the enormous year to year cost of housing criminals in the long-term.
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Alternatives with an Aboriginal cultural emphasis have also been proven effective in dealing with problems presented by gang affiliation. An illustrative example, albeit not one that occurred in a prison setting, comes from Manitoba. The components of this approach included; widely understood guidelines for proper inmate behaviour, and a truce between correctional officers, Aboriginal inmates, and the general prison population, that led to a relatively safe and stable environment thereafter.
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Some Aboriginal inmates who were interviewed in a consultation study expressed the view that gang affiliation is not a static matter, and that Aboriginal inmates are often willing to disassociate from prison gangs in order to reform behaviour or seek healing. 154 The problem is that the gang member label stays with the offenders despite their positive efforts, impairing their ability to improve their security classification, and seek Elder healing and culturally appropriate programming. 155 The study recommended that Correctional staff adopt a more flexible approach that gauges a commitment and willingness to disassociate from the gang lifestyle and begin reformation, thereby increasing inmates' access to needed resources. 156 Perhaps these concerns could be incorporated into or addressed by an Aboriginal-specific classification scale that emphasizes progress with spiritual healing, cultural programming, and behavioural progress. A number of avenues for increasing the role of Aboriginal culturally appropriate programming and spiritual healing in facilitating corrections and parole have been explored in this paper, but whatever the merits of these avenues may be, there remain significant political obstacles to realizing them in Canada.
X. POLITICAL OBSTACLES
Policies that place Aboriginal inmates in lighter security classifications, grant parole more frequently and sooner can spark political opposition in Canada. Public opinion surveys in common law jurisdictions frequently express dissatisfaction with the performance of parole boards as contributing to the unduly lenient 149 Ibid. 150 Ibid. 151 Grekul, supra note 143 at 60. 152 Ibid at 60-69. 153 Ibid at 61-62. 154 Mercredi, supra note 140 at 14. 155 Ibid at 14-17. 156 Ibid at 17. treatment of convicted offenders.
157 For example, a 1998 poll found that of all the institutions of justice in Canada, the Parole Board enjoyed the least confidence from the public.
158 Only 4% of respondents had "A Lot" of confidence in the Parole Board in comparison to 38% for the R.C.M.P., while 31% said they had "Little" confidence and 26% said they had no confidence at all in the Parole Board in comparison to 10% and 5% respectively for the R.C.M.P. 159 As well, 65% of respondents indicated that they would like to see the parole system made stricter.
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Brandon Applegate and Robin King Davis note the political obstacles that often arise when trying to implement more rehabilitative approaches in prisons. They state:
However, such efforts can be difficult to implement when there are political barriers. The public's views on what should be done with people who break the law, for example, help to establish the boundaries of policy choices.
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Public opinion cannot be easily ignored.
However, a study by Anthony Doob suggests it is not necessarily a given that the Canadian public will insist on longer and tougher punishments no matter what.
162 Doob acknowledges that public opinion surveys often indicate the attitude that sentences are not harsh enough. He contends however that a more complex picture emerges if people are asked more specific questions about justice objectives and methods. 163 When asked if they thought that increasing sentence terms was the best way of reducing a crime, less than a third of the respondents in his survey answered in the affirmative while the majority preferred alternatives such as reducing unemployment and developing social programs. 164 When confronted with a hypothetical that involved the prisons being full, almost two thirds preferred reliance on sentencing alternatives to building more prisons. 165 Over 80% indicated that when a sum of money to spend on justice was available, it was better to invest it in preventative measures rather than prisons.
166 Doob then presented the respondents with a hypothetical scenario involving a first time break and enter. When confronted with a reminder that the monthly cost for imprisoning an offender ranged from $3,700 to $6,000, 84 to 86% preferred a conditional sentence and fine to jail. 167 Perhaps if the Canadian public was made aware that Aboriginal approaches to corrections are not only effective, but also cost-effective in the long run, then the federal government may be able to secure a political mandate to implement the suggestions for reform that have been made here.
There are specific examples of support for new approaches in the United States. A recent example of the ability of policy makers to mould public opinion to become more supportive of community-based alternatives comes from Kansas. In 2006, Kansas policy makers were faced with the prospect of their prison population increasing by 26% by 2016, with the costs of building and operating additional prisons increasing by at least $500 million. 168 In 2007, the policy makers solicited public opinion through the "Kansas Criminal Justice Public Opinion Survey." 169 The results indicated overwhelming support for increasing the availability of rehabilitation programs to inmates, and splitting the corrections budget between the programs and new prisons, as opposed to just spending it on more prisons. 170 Kansas policy makers, interpreting the survey as a confident mandate, reinvested $7 million into treatment programs and community supervision services that otherwise would have been spent building more prisons.
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In 2000, California voters showed overwhelming support for Proposition 36, a mandate to end mandatory sentencing for drug offences, and instead emphasize probation plus treatment for drug offenders. 172 In the background of this development was an awareness of the high costs for California tax payers as the prisons were overcrowded and operating at 172% capacity and the annual costs of maintaining a prisoner ranged from $42,000 to $55,000 each year.
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It is important to keep in mind that successful rehabilitative efforts address a longstanding and legitimate concern of the voting public; their safety. James Le Blanc, Secretary of the Louisiana Department of Public Safety and Corrections, writes:
Indeed, we should not underestimate the role offender reprogramming plays in overall safety and security in our communities. Reentry initiatives play a crucial role in changing the behavior of the population we serve. For most of us, the focus on reentry is a culture of change -for management, staff, offenders and communities. It is also difficult for most lawabiding citizens to swallow because they believe prison should be punitive, not an opportunity for advancement. What we should keep reminding everyone is that people currently behind 167 Ibid at 334-335. 168 bars will eventually return to their communities. It is in everyone's best interests that they return with the education, skills and access to services that will ensure success. There will be some people that we can never change, no matter how hard we try, because they will not allow change to happen. But there are many individuals who haven't had the opportunity for change, and strong reentry programming, whether it be educational, vocational, faith-based or a combination thereof, provides that opportunity for change.
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This potentially represents another selling point to Canadian voters: Aboriginal culturally appropriate approaches are not only effective, but may also enhance public safety as well.
XI. CONCLUSION
Certainly the problem of Aboriginal over-incarceration can be addressed to a large degree by initiatives outside the prison system itself. Examples include restorative justice programs, and economic development programs that can give Aboriginal peoples opportunities to lead fulfilling lives that are not fuelled or hampered by crime. Nonetheless, there is a real need to address the problem at its destination. It is in federal prisons where we have many Aboriginal inmates whose lives are deeply fractured. It is in federal prisons where we have an opportunity to effect real and positive change. The concerns about systemic discrimination expressed by scholars like Howard Sapers and by Aboriginal inmates themselves can be addressed by more than one avenue. Allocating greater resources for culturally sensitive programming for Aboriginal inmates is imperative. The idea is "spend now, save later." Aboriginal inmates who successfully reform and reintegrate will represent the better long term investment than Aboriginal inmates who stay warehoused in prisons year after year. Criminal history is a static factor for security classification purposes that may have little predictive value for Aboriginal inmates' security risk, and therefore should be de-emphasized. Greater emphasis should be placed on Aboriginal participation in spiritual healing and culturally appropriate programming, along with behavioural progress as a more appropriate method of gauging actual risk. Risk assessment to re-offend for purposes of parole should also be adjusted along similar lines. Aboriginal gang activity can be addressed with a more flexible system that de-emphasizes past involvement and instead gauges a willingness to reform and dissociate from the gang lifestyle. There will undoubtedly be political opposition to such measures, however, there are indications that it is possible to obtain a political mandate to implement alternative approaches if the public is made aware of the benefits that can be gained. . Thank you to Reem Bahdi for the helpful editorial suggestions and for showing patience in seeing my work to the finish line. This paper is dedicated to the memory of Patricia Monture. When I was an undergraduate student, Patricia showed me that the power of Aboriginal understanding does not lie within the minutiae of our individual experience (for these are symptomatic responses) but in our ability to build an intellectual understanding of the forces which disempower our People(s). Her message was one which provided a way forward for the judiciary and which was artfully captured in her writing. Thank you, Trisha, for your teachings and inspiration.
DIZZYING DIALOGUE: CANADIAN COURTS AND THE CONTINUING
Canadians must carefully examine their past and present relationships with Aboriginal Peoples in an effort to take themselves to the place where they understand what is required to move beyond the colonial relations on which the country is based.
1
I. INTRODUCTION
Studying, researching, and writing about Aboriginal law can be a grinding and exhausting experience. Try as Aboriginal scholars and commentators might to encourage Canadian courts to approach their relationship with Aboriginal peoples in a different, non-colonialist light, it appears that very little listening is taking place. Instead, courts adopt language and propose concepts that appear enlightened on their face but that actually are limited to formalizing the process of colonization. Colonialism "exploits the oppressed people, destroying their national society and replacing Indigenous cultures." 2 This exploitation is achievable because Aboriginal peoples are made into objects that, dehumanized, are easily exploitable and dominated. "Under colonialism society is transformed…The imperialists produce and appropriate economic surpluses that set into motion inferior class and cultural inferiority of the Indigenous population." 3 Domination becomes the key factor applicable to the virtual totality of Aboriginal/newcomer relations.
4
"Reconciliation" has recently emerged as an overarching theme in Aboriginal law. While reconciliation is undoubtedly a nice, attractive word, no reconciliation is actually taking place or being built as a result of or in relation to Canada's laws concerning the rights of Aboriginal peoples. 5 On the contrary, in recent years Canada's courts have created and interpreted a principle of reconciliation which embodies (some) nice language but offers little reconciling substance. Canadian courts are confused (or dishonest) because "[i]n 'truth'… there never was any 'conciliation' to 're '" 6 This paper discusses the court's interpretation, and misapplication of the reconciliation principle; it reveals a process of domination within the realm of reconciliation.
When Aboriginal rights were enshrined in the Constitution in 1982, it was an act of redress which had the potential to open the doors to a broader reconciling process. But reconciliation was not the legal buzz word of the time. Ibid.
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Dizzying Dialogue 57 introduced reconciliation with a coherent vision. Indeed, the language of the Sparrow 7 decision, bears witness to this vision. But post-Sparrow, the Supreme Court began to apply reconciliation in a variety of ways, each of which diverted considerably from the Sparrow approach.
This paper offers a critique of the Supreme Court of Canada's doctrine of reconciliation from its beginnings in Sparrow to its most recent application in Little Salmon.
8 Little Salmon cannot be understood without the legal context which preceded it. This paper establishes the proper jurisprudential context for Little Salmon by demonstrating how the Court's colonialist understanding of reconciliation has led to yet another defeat for Aboriginal issues in Canadian courts. Part II of this paper unpacks the various ways in which the Supreme Court of Canada interprets the principle of reconciliation by following the evolution of the principle in key Aboriginal rights decisions. It argues that reconciliation represents an arbitrary creation of the court. As a principle, it remains disconnected from Aboriginal aspirations and has in fact produced the continued dispossession of Aboriginal peoples through law. Part III examines how the doctrine of reconciliation has played out in regards to duties owed to Aboriginal Peoples. It follows the doctrine of reconciliation through the major cases on the duty to consult which culminates in the Little Salmon decision. Here it is argued that the way in which reconciliation is employed by the Court illustrates the arbitrariness of the principle and the unwillingness of the Court to compromise its colonial mentality. Ibid at 3-4.
II. THE PARADOX OF THE DOCTRINE OF RECONCILIATION
12
Professor Mark Walters has also recently examined reconciliation in Aboriginal rights jurisprudence. 13 Walters conceives of reconciliation in three broad themes and applies Aboriginal rights jurisprudence to those themes. I employ the reverse process in this paper, extracting reconciliation themes from the case law in order to determine how the Court uses its discretion in its reasoning process. All of the themes of reconciliation identified by Walters "involve finding within, or bringing to, a situation of discordance a sense of harmony." 14 I take no issue with this general understanding of reconciliation. However, it does not reflect the content found in the practice of the Supreme Court of Canada. Indeed, little harmony is brought to Aboriginal/Crown conflicts through the Supreme Court's use of the principle of reconciliation.
I identify three characterizations of reconciliation within the Court's jurisprudence: a "constitutional reconciliation" as applied in Sparrow, a "historical reconciliation" as applied in Van der Peet, and a "contemporary reconciliation" as applied in Gladstone.
15 Each form of reconciliation creates an unjustified burden on s. 35 rights and each represents a different tool available to Canadian courts to limit Aboriginal rights claims in subtle but devastating ways. Scholars have pointed out the extent to which Canadian law oppresses Aboriginal peoples. 16 Similarly, my purpose is to reveal the premises and assumptions which the Supreme Court of Canada uses to justify the operation of Aboriginal rights. By becoming more aware of these legal burdens we can identify which areas of Canadian law need a massive re-evaluation and a more honest critique from the Courts before we can even begin to talk about true reconciliation. In the alternative, a true process of reconciliation could very likely embody no role for Canada's courts.
A. Constitutional Reconciliation
The Supreme Court's original exploration of reconciliation occurred in the 1990 Sparrow decision. 17 This constitutional reconciliation was focused solely on the duties and powers associated with Crown action. At that time, the Court This literature is extensive, however two of my favorites are Patricia Monture-Angus, supra note 1 and Gordon Christie, "A Colonial Reading of Recent Jurisprudence: Sparrow, Delgamuukw and Haida Nation" (2005) 23 Windsor YB Access Just. 17. Christie offers nine possible models for how the law could have interpreted its relationship with Aboriginal peoples. His conclusion is that the second most restrictive model has been employed in Canada. Christie's analysis and conclusion illustrates that we are engaged in a continuing process of domination which subjects Aboriginal peoples to the whims of the colonial government (now Canada). It is in recognition of this ongoing relationship that I refer to the Supreme Court of Canada as a colonial court.
17
Walters, supra note 13 at 176, mistakenly identifies Van der Peet as being "the first in a long series of judicial decisions on reconciliation and Aboriginal rights." It is clear that Sparrow, which was decided in 1990, represents the Supreme Court's original exploration of this principle. Perhaps Walters' use of Van der Peet as a starting point represents a distinction of the kind outlined in this paper, that reconciliation as outlined in Sparrow does not directly involve Aboriginal peoples. This is not made clear in his work.
asserted that "…federal power must be reconciled with federal duty and the best way to achieve that reconciliation is to demand the justification of any government regulation that infringes upon or denies aboriginal rights." 18 I term this "constitutional reconciliation" because it is rooted in "federal powers" such as those in section 91(24) which gives the federal government jurisdiction over "Indians, and lands reserved for the Indians", 19 and in "federal duty" which encompasses the fiduciary relationship present between the Crown and Aboriginal peoples.
20 By reconciling federal powers and federal duties, reconciliation began as a burden placed on the actions of the federal government. Indeed, reconciliation was understood as being a requirement that the federal government justify its infringement on an Aboriginal right. Even though Aboriginal peoples are not directly involved in this process of reconciliation, they are of course certainly impacted by it. As a burden on government actions, reconciliation was cast as a means of protecting Aboriginal rights from unchecked federal power.
But, the reconciliation conceived of in Sparrow produced dangerous consequences for Aboriginal rights. Oddly and ironically, discussions of reconciliation initially came about as a result of justifying limitations on section 35(1) which demands simply that "the existing aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized and affirmed."
21 Section 35 does not include a limitation clause within its terms nor does it fall under section 1 of the Charter. 22 Since the drafters of the Constitution Act were well aware of limitation clauses, one would expect that in the absence of such a clause there would be no internal limits imposed by the courts upon the existing Aboriginal and treaty rights of the Aboriginal peoples. However, using the principle of reconciliation, the Supreme Court of Canada imported a justification test into the relationship between Aboriginal peoples and the government of Canada. This test allows the colonizer to infringe on Aboriginal rights, as long as it can be justified according to the criteria established by the Supreme Court.
23 Such a reading of 18 Sparrow, supra note 7 at para 62. The justification test, as laid out in Gladstone, supra note 15 at para 54 requires that "the government must demonstrate that it was acting pursuant to a valid legislative objective" and "the government must demonstrate that its actions are consistent with the fiduciary duty of the government towards aboriginal peoples." Gladstone formed one third of the "Van der Peet trilogy". The third case was R. v N. T.C. Smokehouse Ltd. [1996] 2 S.C.R. 672. Gladstone was a fishing rights case. Rather than interpret section 35(1) according to the plain language embodied in the Act, the "reading in" of a justification test resulted in the Supreme Court disregarding one of its own rules of interpretation. In Nowegijick, the Supreme Court found that "... treaties and statutes relating to Indians should be liberally construed and doubtful expressions resolved in favour of the Indians."
24 There is nothing favourable about a justification test which sanctions government infringement of Aboriginal rights. Indeed, without a limitation clause, section 35(1) ought to have operated as an unreserved recognition of rights. "Recognition" and "affirmation" alone had the potential to introduce a newly prosperous era in Aboriginal/Crown relations. 25 This potential was destroyed, in part, by the creation of a justification test which relies upon the assumed superiority of the Crown. Rather than merely imposing a burden on federal powers, constitutional reconciliation has become a burden on the full expression of section 35(1) Aboriginal rights.
B. Historical Reconciliation
A very different kind of reconciliation can be located in Van der Peet. Here, the Court sets out what I term historical reconciliation. In Van der Peet, reconciliation is presented as the reasoning behind section 35(1): "It is…the reconciliation of pre-existing aboriginal claims to the territory that now constitutes Canada, with the assertion of British sovereignty over that territory, to which the recognition and affirmation of aboriginal rights in s.35(1) is directed."
26 Through this form of reconciliation the Court is focused on the historic relationship between Aboriginal peoples and the Crown. While this may be an accurate characterization of the purpose behind s. 35(1), when courts administer reconciliation, it furthers the process of domination experienced by Aboriginal peoples. In Van der Peet this restriction is accomplished by demanding that Aboriginal claims be reconciled with the assertion of British sovereignty. By mere assertion, Crown sovereignty is thus thrust upon Aboriginal people without question, justification or consent. The historical reconciliation set forth in Van der Peet is applied in addition to, rather than in place of, constitutional reconciliation. While reconciliation is thus no longer entirely focused on federal power and federal duty, the Court has retained the justification test.
Historical reconciliation was designed to ensure that the Aboriginal "perspective" is taken into account when considering the definition of an Aboriginal right. But the Court fails to achieve this goal in an equitable manner. The inequality takes shape in the Court's insistence that Aboriginal people accommodate the non-Aboriginal legal system in order to have their rights reconciled with Canadian sovereignty: Monture-Angus, supra note 1 at 47 where she writes: "'Recognize' means to acknowledge something that already exists. 'Affirm' means to embrace the rights which are now being recognized. To not accept that the words 'recognized and affirmed,' at a minimum, move us beyond thinking that western or European is superior renders the constitutional words meaningless." The definition of an aboriginal right must, if it is truly to reconcile the prior occupation of Canadian territory by aboriginal peoples with the assertion of Crown sovereignty over that territory, take into account the aboriginal perspective, yet do so in terms which are cognizable to the non-aboriginal legal system.
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It is clear that under this system of reconciliation, Aboriginal laws never receive the status that is enjoyed by colonial laws.
28 Larry Chartrand has noted that the Supreme Court's failure to give equal legal authority to Aboriginal legal systems ensures that "Aboriginal systems must do all the reconciling."
29 This one-way street immediately casts the legal process of reconciliation in doubt. Indeed, the Supreme Court's failure to receive Aboriginal laws on equal footing with colonial laws does more to entrench the force of colonial law than it does to reconcile competing interests. 30 As a result, the Court has created conditions in which it cannot actually provide a full recognition and affirmation of Aboriginal laws and rights. This failure is assured despite the Court's recognition of the importance of Aboriginal "perspective" 31 because it is only after Aboriginal people have made these accommodations that their rights will be recognized and affirmed.
C. Contemporary Reconciliation
Another approach to reconciliation can be found in Gladstone. Here, the Court proposes to adopt the definition of reconciliation proposed in Van der Peet. 32 However, the Court went beyond Van der Peet and introduced another conception of reconciliation. Rather than focusing on the past, the Court looks to reconcile contemporary conflicts. Contemporary reconciliation allowed the Court to further entrench limitations on Aboriginal rights. While talking about the participation of non-Aboriginal groups in the fishery as potentially satisfying the standard of infringement, the Court stated: "In the right circumstances, such objectives are in the interest of all Canadians and, more importantly, the reconciliation of aboriginal societies with the rest of Canadian society may well depend on their successful attainment." 33 This adjustment in the definition of reconciliation sees a new limitation being imposed on Aboriginal people. After Gladstone it is necessary to 27 Ibid at para 49 [emphasis added].
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For e.g. see R. v Delgamuukw [1997] 3 S.C.R. 1010 (S.C.C.) [Delgamuukw] where the Aboriginal laws are taken merely as evidence rather than as laws which can be interpreted and applied to people and land.
29
Supra note 23 at 82 where Chartrand writes: "Aboriginal rights exist 'within' the legal system of Canada and not equal to it." 30 Peter Fitzpatrick, The Mythology of Modern Law (New York: Routledge, 1992) at 86: "The creation and enforcement of any law is a ritual reassertion of the foundational strength and ordering of the centre. What is being affirmed is not just a particular order in opposition to disorder but the very being and force of order itself." (note omitted) 31 Van der Peet, supra note 12 at para 50 where the Court writes: "…the only just and fair reconciliation is … one which takes into account the aboriginal perspective while at the same time taking into account the perspective of the common law. True reconciliation will, equally, place weight on each." 32 Gladstone, supra note 15 at para 72-73. 33 Ibid at para 75.
reconcile Aboriginal claims with the "rest of Canadian society." As such, an Aboriginal claim has to be weighed against the needs of non-Aboriginal society.
Has such a process not already been accounted for in the establishment of section 35(1)? Isn't the balancing of Aboriginal and non-Aboriginal interests at the core of constitutional protection of Aboriginal rights? The choice to recognize and affirm Aboriginal rights in s. 35(1) established a path towards balancing the needs, wants and expectations of colonial society while at the same time protecting Aboriginal interests from the domination which accompanies the habituations of colonialism. While not framed in that light, the colonial context gives meaning to s. 35(1). By acknowledging this broader reality, the Supreme Court had the opportunity to give s. 35(1) some meaningful content. To date, the Supreme Court has avoided this path in its interpretation of section 35. Instead, the Court has chosen to retread the familiar path of colonialism. By incorporating the "rest of Canadian society" into the balancing exercise, the Court has expanded the doctrine of reconciliation in a way that further restricts the interpretation of Aboriginal rights. This development thus dictates that the needs of broader Canadian society are an important aspect when defining an Aboriginal right. Such a limitation cannot be justified in the wording of section 35(1).
D. Reconciliation in Practice
With 3 variants at its disposal, each of which imposes a particular burden on Aboriginal claims, the Supreme Court has invoked reconciliation discourse explicitly and implicitly in its consideration of Aboriginal claims. One example is found in Delgamuukw   34 , a landmark decision, where the Court determined the content of Aboriginal title. The Court began by referring to the importance of conservation of fisheries as defined in Sparrow: "The conservation of fisheries … seeks to reconcile aboriginal societies with the broader community by ensuring that there are fish enough for all."
35
Here the Court is focusing upon the reconciliation of contemporary interests in order to attend to the needs of both Aboriginal society and "the broader community." As is so often the case, the unstated truths often prove the most poignant. In this instance, the Court fails to consider that even if such conservation does ensure fish for all, such reconciliation also imposes a limitation upon Aboriginal rights which is not justified in s. 35(1). The failing in such a limitation is that the conservation of fisheries results from the imposition of federal power over Aboriginal people, rather than through balancing interests through negotiation.
Constitutional reconciliation, which would demand an examination of the Crown's duties to Aboriginal peoples, recedes from view. Instead, the reconciliation theory advanced in Delgamuukw focuses on federal powers and the needs of broader society. The Court thus ensures that federal power continues to preside over protected rights while nonetheless speaking the language of reconciliation. From here the Court in Delgamuukw explained that a wide variety of legislative objectives can infringe upon Aboriginal title:
The general principles governing justification laid down in Sparrow, and embellished by Gladstone, operate with respect to 34 Supra note 28. 35 Ibid at para 161.
infringements of aboriginal title. In the wake of Gladstone, the range of legislative objectives that can justify the infringement of aboriginal title is fairly broad. Most of these objectives can be traced to the reconciliation of the prior occupation of North America by aboriginal peoples with the assertion of Crown sovereignty, which entails that "distinctive aboriginal societies exist within, and are a part of, a broader social, political and economic community". In my opinion, the development of agriculture, forestry, mining, and hydroelectric power, the general economic development of the interior of British Columbia, protection of the environment or endangered species, the building of infrastructure and the settlement of foreign populations to support those aims, are the kinds of objectives that are consistent with this purpose and, in principle, can justify the infringement of aboriginal title. Moreover, by establishing that virtually any type of economic development can potentially infringe Aboriginal rights, the Court appears more concerned with protecting federal powers rather than protecting Aboriginal rights. The Court lost sight of the wording of section 35(1) and has maintained instead, its loyalty to the colonial state. There is nothing in the wording of section 35(1) demanding the Court reconcile any competing claims. Recognition and affirmation do not, on their own, allow the Court to permit any infringement of Aboriginal rights. Quite the contrary. But, by crafting its own reconciliation doctrine, the Court has removed the impetus for a negotiated settlement of Aboriginal claims.
Reconciliation reached new and even more expansive bounds in Justice Binnie's minority judgment in Mitchell v. Canada.
37 Binnie's vision shows the extent to which the Court has diminished the protections enshrined in section 35(1). In an attempt to carry out a contemporary reconciliation Justice Binnie removes the Aboriginal from the Aboriginal interest. Under Binnie's vision, the Aboriginal interest in Mitchell, which involved bringing goods across the Canada-U.S. border without paying customs, was lumped together with those interests of broader society. Binnie begins this process by denying that the Aboriginal claim is compatible with sovereignty of the colonizer. Instead, Binnie chooses to recognize the importance of the Aboriginal claim by relating it to "…national interests that all of us have in common rather than to distinctive interests that for some purposes differentiate an aboriginal community. In my view, reconciliation of these interests in this particular case favours an affirmation of our collective sovereignty."
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Behind such a statement lurks the assumption that the colonial government is better positioned to manage the Aboriginal claim as part of "our collective sovereignty" than Aboriginal people are at managing their constitutional rights. 36 Ibid at para165 [notes omitted]. As Walters' notes, Justice Binnie fails to explain "how or when a legitimate sense of shared sovereignty or common citizenship was forged between Aboriginal and non-Aboriginal Canadians."
39 Just as Aboriginal peoples and lands are set aside as a separate sphere of federal jurisdiction, Aboriginal rights are protected as distinct rights under a dedicated constitutional provision. By melding the Aboriginal and Crown spheres, Justice Binnie fails to respect the unique position that Aboriginal rights hold in the Constitution. Rather than respecting the limited extent to which "our collective sovereignty" was set out in the Constitution, Binnie stifles the Aboriginal voice by devouring the Aboriginal interest.
Binnie's decision in Mitchell fails to recognize the distinctive political identity of the Aboriginal society which he is judging. He writes: "Whereas historically the Crown may have been portrayed as an entity across the seas with which aboriginal people could scarcely be expected to identify, this was no longer the case in 1982 when the s. 35(1) reconciliation process was established." 40 Here again a Supreme Court justice neglects the plain language and ultimate purpose of section 35(1) which simply recognizes and affirms Aboriginal rights. Justice Binnie also seems to be working with an understanding that the colonization of Aboriginal peoples was completed in 1982 when he purports that this reconciliation process started. It is not a giant leap from such a false premise to the melding of Aboriginal claims with "national interests" and then on to the assertion that such a melding constitutes a process of reconciliation. In fact, Binnie's reasoning only serves to further disenfranchise Aboriginal people of the rights which had been guaranteed to them.
Larry Chartrand has pointed out the contradiction between the Court's asserted goal of reconciliation and the power structure that gives the Court the ability to make such an assertion: "The courts have held that it is the common law that forms the basis of interpreting Aboriginal rights. In other words, mainstream society has a monopoly over the legal system that is to be the basis for 'reconciling' Aboriginal and non-Aboriginal differences." 41 This monopoly does not pose a problem for the federal government which asserts that the Supreme Court's decisions "have set the parameters within which reconciliation must occur." 42 But, the federal government is not giving itself enough credit. Section 35(1) is an act of reconciliation. Section 35(1) already attempts to reconcile federal duties with federal responsibilities. Section 35(1) represents an act of reconciliation through the decision to simply recognize and affirm Aboriginal rights. The plain language of section 35(1) represents a withdrawal of at least some colonial power 39 Walters, supra note 13 at 179.
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Mitchell, supra note 37 at para 129. At the broadest reach, whatever the government of the day deems necessary in order to reconcile aboriginal and nonaboriginal interests might pass muster… Upon challenge in the courts, the focus will predictably be on the social justifiability of the measure rather than the rights guaranteed.
43
Focusing on social justifiability takes the Court away from the main task of ensuring that Aboriginal rights are simply "recognized" and "affirmed." Despite this astute insight into the fact that the process of social justification is a move away from the Court's proper role of protecting guaranteed rights, Justice McLachlin later supported the reconciliation process in Delgamuukw. As recalled from above, the reconciliation process in Delgamuukw set conditions so demanding as to make it unimaginable how Aboriginal peoples can protect their own title to land.
Ultimately, the expanded role assumed by the Court in importing new criteria and considerations into section 35(1) is stupefying considering that Canadian courts are not even given a role in the reconciliation process as outlined in the Report of the Royal Commission on Aboriginal Peoples [RCAP] . RCAP looks toward "the full participation of the federal government, the provinces and the Aboriginal peoples" to devise "a national policy of reconciliation and regeneration of which we can all be proud." 44 In carrying out reconciliation on its own, the Court has lost the naked racism found in past precedent 45 but has retained the language of domination, superiority and, in reference to Binnie's declaration of "collective sovereignty," assimilation. The Court is establishing a clear dominance between cultures. In Delgamuukw, reconciliation sanctions non-Aboriginal culture to act in ways that directly infringe upon the Aboriginal connection to the land. At the same time, Aboriginal cultures are forced to accommodate the colonizer's common law, assertions of sovereignty and the needs of broader society. While the Court couches the extensive list of possible grounds of justified infringement in the notion that Aboriginal communities are part of the broader Canadian landscape, the Court does not rationalize this assumption. Aboriginal people sue or defend themselves as Aboriginal peoples and they look for protection for their Aboriginal rights under section 35(1). In such a context, the Court should not reject Aboriginal rights based on "collective sovereignty" or the broader needs of society.
Van der Peet, supra note 12 at para 309. 
III. RECONSIDERING RECONCILIATION?
The development of reconciliation has primarily taken place with regard to the identification, protection and limitation of Aboriginal rights. As discussed in this section, the Supreme Court has more recently used the principle of reconciliation in connection with Crown duties. Holding the Crown to a standard of conduct, through the imposition of duties owed to Aboriginal peoples, is a positive development. While the adequacy of these standards can be debated, the application of legal duties allows Aboriginal/Crown disputes to engage the issues beyond the isolated legal dispute at hand. Perhaps this is a way past the "element of insularity about the Court's approach to the concept of reconciliation." 46 As an adjudicator of legal rather than political disputes, the Supreme Court will always remain, at its best, only part of the solution. In that sense it will remain somewhat insulated from the broader storm of Aboriginal/Crown disputes. However, without reflection upon the historical, cultural, and political dimensions of the issues at hand, the Court can become a barrier to justice rather than a path to access it. It is necessary for the Court to show flexibility and to ensure that it is accepting of the entire landscape of Aboriginal disputes with the Crown.
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As I argued above, the concept of reconciliation has allowed the Court to remain focused on the various ways in which Aboriginal people can accommodate the legal apparatus and norms of the colonizer. 48 But moving beyond conception to practice, are the duties upon which the Supreme Court relies any more capable of building a path to reconciliation? I would argue that, so far, they are not.
For example, in Haida, 49 the Supreme Court found that there can be a duty to consult with Aboriginal peoples prior to final claims resolution. This duty can also give rise to a duty to accommodate Aboriginal interests. 50 The Supreme Court has asserted that the duty to consult requires that the Crown act in an honourable manner which affects the reconciliation "between the Crown and … Aboriginal peoples" by balancing "societal and Aboriginal interests." 51 Here the Court states: "The Crown may be required to make decisions in the face of disagreement as to the adequacy of its response to Aboriginal concerns. Balance and compromise will 46 Walters, supra note 13 at 176. Walters describes the Supreme Court's insularity as follows: "It has not considered that concept in light of Aboriginal traditions or the early Crown-Aboriginal treaty relationship. Little or no reference has been made to the emergence of reconciliation within political discourse in Canada. And no mention has been made of the increasing importance of reconciliation to post-conflict situations in other countries, or to the expanding literature on this topic in political science and political theory." Ibid at paras.16-25 where it is explained that the duty to consult and accommodate is rooted in the principle of "the honour of the Crown". 51 Ibid at para 45. be necessary." 52 The Court seems to be divesting itself of the responsibility to reconcile competing claims and, instead, placing this responsibility solely upon the Crown. The problem with such an approach is that the Crown is not in a position to make such a determination with any degree of neutrality or objectivity.
53 By calling upon the Crown to make final decisions, which are intended to reconcile competing interests, the Court is disregarding RCAP's call for full participation of Aboriginal peoples. In the context of the duty to consult and accommodate, Haida clearly illustrates that the imposition of Crown authority upon Aboriginal rights remains strong. It is a position which remains fundamentally colonial.
More recently, the Supreme Court's refusal to engage the principle of reconciliation has helped to illustrate how this legal principle functions. R. v Kapp 54 was a section 15 equality challenge brought by non-Aboriginal fishermen who challenged a twenty-four hour exclusive fishery designated for Aboriginal fishing. In rejecting the argument challenging the exclusive Aboriginal fishery, the majority decision does not talk about the reconciliation of non-Aboriginal rights with Aboriginal rights. Prior to Kapp, the Court recognized that "[r]econciliation is not a final legal remedy in the usual sense. Rather, it is a process flowing from rights guaranteed by s. 35(1) of the Constitution Act, 1982." 55 Presumably, the exclusive Aboriginal fishery was established as part of this process. In Kapp, the Supreme Court felt no need to pursue reconciliation as part of its reasoning. Why is it essential that the Supreme Court conduct reconciliation when Aboriginal rights are at issue but reconciliation is not to be conducted when the assertion is about the infringement of non-Aboriginal rights? This answer is as disturbing as it is unrelenting: the continued colonization of Aboriginal peoples.
In getting at this answer, let us consider first McNeil's scathing criticism of the Court's reconciliation process. Chief Justice Lamer's conception of reconciliation which has become the standard practice for the Supreme Court was assessed by McNeil as follows: …he used it primarily to justify unilateral infringement of Aboriginal rights for the benefit of other Canadians…But if social harmony and peace depend on violation of the constitutional rights of the Aboriginal peoples, what does this say about Canadian society? Are non-Aboriginal Canadians really so mean-spirited? Would we accept violation of our constitutional rights because respect for them might threaten social harmony? Would we not seek to achieve social harmony and peace in ways that did not involve violation of fundamental rights? 56 
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Also see, Christie, supra note 48 at para 36 where he writes: "How is it that the Crown, held by the Court to be in a fiduciary position vis-à-vis Aboriginal rights-holders, is licensed to determine courses of action potentially impacting on the rights of these beneficiaries on the basis of measurements involving third parties?" 54 R. v Kapp, 2008 SCC 41. 55 Haida, supra note 49 at para 32. 56 McNeil, supra note 10 at 17.
It is clear that the Supreme Court does not consider Aboriginal rights as fundamental rights. The Court has failed to imbue section 35(1) rights with the type of values in which all Canadians can take pride. Aboriginal rights are imbued instead with conflict, rather than framed in a spirit of responsibility. McNeil's question about "our" rights is pertinent here. The rights enshrined within the Constitution exist for the benefit, burden and (to pursue) the collective good of all Canadians. However, the failure of the Courts to effectively honour the obligations in section 35 (1) is not a matter of being mean-spirited. It is a matter of being unwilling to make every effort possible to release itself from the processes of colonialism and domination with which Canadian law has grown accustomed. This is evidenced through the Court's unfounded assumption that Aboriginal rights need to be subject to limitation. 57 The reason why reconciliation is essential for Aboriginal rights, and not for non-Aboriginal claims on the opposing side of the debate, is that the Court does not hold Aboriginal rights in the same esteem as non-Aboriginal rights. Non-Aboriginal rights are held in higher regard and therefore, the Court does not invent or apply arbitrary principles to justify infringing upon them. 58 Another way in which the Supreme Court selectively uses the doctrines of reconciliation can be found in the recent decision of Little Salmon. Little Salmon which involves the application of the duty to consult in a modern land claims agreement is important because of its timeliness and because of its content (or lack of content) concerning reconciliation. When the Court in Little Salmon dealt with the issue of the duty to consult they revealed the complicit nature of their role in the colonial machine. That role, which was restated in Sparrow, involves ensuring that the colonizing state can operate with all the impunity that it needs in order to carry out its agenda. It is worth recalling that the Supreme Court said in Sparrow that "there was from the outset never any doubt that sovereignty and legislative power, and indeed the underlying title, to such lands vested in the Crown." 59 When you combine this list of fallacies with the ways in which legislative power is reinforced in Aboriginal rights discourse (through the doctrine of reconciliation) it is easy to see how a modern land claims agreement will only ever accrue very limited benefits. Still worse is the alternative. Because the Court has consistently reinforced legislative control, Aboriginal interests are doomed unless they do gain a measure of certainty via these modern agreements. It is only when one is immersed in the colonial condition that they would call the benefits attained by the First Nations in the Little Salmon/Carmacks First Nation Final Agreement a "balance of interests" 60 Sparrow, supra note 7 at para 49.
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Little Salmon, supra note 8 at para 36-39. 61 Ibid at para 36. And, at para 9 Binnie describes these "substantial" and balanced interests: "Under the Yukon treaties, the Yukon First Nations surrendered their Aboriginal rights in almost 484,000 square kilometres, roughly the size of Spain, in exchange for defined treaty rights in respect of land tenure and a quantum of settlement land (41,595 square kilometres), access to Crown lands, fish and wildlife harvesting, heritage resources, financial compensation, and participation in the management of public resources."
In Little Salmon, the Supreme Court fails to identify which conception of reconciliation they are using, although reconciliation is referred to repeatedly. 62 Nonetheless, the colonial nature of the Court is revealed in two primary ways. First, in contrast to the interests of the First Nation, the Court misinterprets the role played by a Yukon resident who is seeking a grant of land within the trapping territory of the First Nation. Second, the absence of doctrine surrounding the Court's use of reconciliation shows us that, in the Court's conception, certain fundamental features of the Crown/Aboriginal relationship have already been reconciled. What and how the Court is willing to reconcile is equally as important as what it is not willing to reconcile.
A Yukon resident and potential private land owner had applied for a land grant within an area of surrendered territory which still carries the burden of the First Nation's hunting and fishing interests. Under the treaty the Crown has the ability to take up such lands from time to time. The main issue in Little Salmon is whether the Crown consulted adequately with the First Nation before granting the land to the Yukon resident. The Supreme Court found that the Crown did in fact discharge its duty to consult.
In determining that the Crown discharged its duty, the majority of the Court, via a decision written by Binnie, once again undermined the community interest of the First Nation. This is done by turning the First Nation into an individual. Binnie's decision contrasts the claim of the Yukon resident with that of the First Nation's trapper who had an entitlement over the lands which were to be granted to the Yukon resident. Binnie directs "considerable importance" 63 to the existence of the claim of the Yukon resident. Further explaining, Binnie says that this application was made "as an ordinary citizen who was entitled to a government decision reached with procedural fairness within a reasonable time."
64 Through this framework Binnie identifies the individual as the standard by which First Nations must adapt. This has damaging consequences for Crown/Aboriginal relations. In contrast to the "ordinary citizen," Binnie explains that "the entitlement of the trapper…was a derivative benefit based on the collective interest of the First Nation of which he was a member." 65 The consequence is that Binnie does not feel that the trapper was entitled to represent his own individual interests in the consultation.
On the surface Binnie's conception seems to be giving primacy to the Aboriginal collective. However, in the context of this case he is actually undermining it. The venue of the consultation was the Land Application Review Committee, a committee which was established to handle applications for land grants. It was not a body designed to handle treaty disputes. As a result, one individual (who as an individual was not a party to the treaty) was granted the same procedural voice as a treaty partner (I will not pretend that the Court still views Aboriginal peoples as nations). Treaties were formerly used to exemplify 62 See e.g. ibid at paras. 12, 40, 45, 52, 55, and at para 10 where the Court states: "The reconciliation of Aboriginal and non-Aboriginal Canadians in a mutually respectful long-term relationship is the grand purpose of s. 35 of the Constitution Act, 1982". 63 Ibid at para 35. 64 Ibid.
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the relationship between the Crown and an Aboriginal People. 66 Nowadays, if Little Salmon is illustrative, treaties merely represent the relationship between individuals and First Nations. It is necessary to point out that Aboriginal people as Aboriginal Peoples are not represented by the Yukon government (as Binnie contends). 67 Further, Yukon residents are not voices of the Crown interest. Individual interests do not carry the same weight as that of the Crown or that of the First Nation. If the treaty is to be taken seriously, consultation between the treaty partners also has to be taken seriously. It is not enough to equate an Aboriginal community with an individual and call the duty to consult discharged: the impact of an administrative decision on the interest of an Aboriginal community, whether or not that interest is entrenched in a s. 35 right, would be relevant as a matter of procedural fairness, just as the impact of a decision on any other community or individual … may be relevant.
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It is with this type of comparison that we see that Binnie's attempt to assimilate Aboriginal people is truly taking shape within Aboriginal rights discourse. Binnie does state that "the First Nation here was consulted as a First Nation through the LARC and not as members of the general public." 69 However, the very next paragraph belies the truth of the reality that Binnie constructs. Binnie acknowledges that "[i]t is impossible to read the record in this case without concluding that the Paulsen application was simply a flashpoint for the pent-up frustration of the First Nation with the territorial government bureaucracy." 70 Well, if that is the case why does the Crown not seek a solution which would provide a remedy?
The Crown then falls back on notions on administrative law to see if fair procedure was respected. Here notions of fairness are measured by what an individual might want: "the result of disallowing the application would simply be to let the weight of this cumulative problem fall on the head of the hapless Larry Paulsen (who still awaits the outcome of an application filed more than eight years ago). This would be unfair." 71 The duty to consult is not a concept which can be delegated to a body which is actively engaged in determining the immediate material interests of individuals. To understand that consultation merely requires that an individual and the First Nation are granted equal opportunity to express their interests is to make a mockery of the process called reconciliation. In fact, it undermines the entire treaty process because it reduces the needs and interest of the First Nation to the same level of an individual. Individuals do not sign treaties with the Crown. Nor do First Nations cease to be First Nations (on par with the Crown as treaty partners) simply because they have signed a treaty.
This leads to my second concern with the Little Salmon case. There seems to be no concrete conception of what the Court means by reconciliation. The reason for this is clear. The Court assumes that the goal of the entire reconciliation process is legitimizing Crown occupation in Canada. Further it seems to be operating on the assumption that Aboriginal peoples are seeking, through treaty agreements, the amalgamation of their interests with other interest groups, all of which will be dealt with by the Canadian state. "In Canada, the top prize is cooptation: acceptance by the very club you are criticizing; which is not much of a basis for negotiation if you meant what you said in the first place."
72 While the Court may state that reconciliation is an ongoing process even after modern treaties are settled, the ease with which it employs simple matters of administrative law to regulate the reconciliation process is illustrative of its ultimate contempt for the status of First Nations as nations. Rather than upset the government bureaucracy the Court forces accommodation and co-optation through the blind application of administrative law. In such a context the stage for reconciliation has been set by the particular methods described earlier in this paper as well as the false premises upon which the Court interprets treaty relationships. For post-treaty agreements the Court can now return to purely legal, rather than political, principles because it has found a way in which these principles now achieve the ultimate goal. The Court has found a way to this goal which pays attention to neither logic nor history but does appeal to the notions of conquest imbedded in the colonial mindset. In Little Salmon the absence of a coherent vision of reconciliation reveals that in the mind of the Court reconciliation has already arrived and its path can be found in the minutiae of Canadian law.
IV. CONCLUSION
In the end, no matter which version of reconciliation the courts adopt, Aboriginal peoples are forced to deal with the same old clap trap of colonialism. Ultimately, the major development in Canadian law has been in the introduction and continued reliance on the word "reconciliation" itself. Through this word, courts can appear to be making progress while maintaining the status quo, producing yet another distraction to obscure the reality: Canadian courts are talking about and doing the same things to Aboriginal peoples that we more closely associate with (crimes of) the distant past. The judicial principle of reconciliation has been created out of thin air by the Supreme Court of Canada and applied in a manner which ultimately undermines the rights of Aboriginal peoples and continues to engage the colonization of Aboriginal peoples. But is it enough to say that reconciliation continues the colonial process? 
